Editor's Note: Reconsideration denied by Oder dated April 20, 1999

JON D BERNT
| BLA 96- 461 Deci ded March 1, 1999

Appeal froma Decision of the Nevada Sate fice, Bureau of Land
Managenent, declaring five lode mning clains null and void ab initioin
their entirety. N M 732956 through N MG 732960.

Affirned in part; reversed in part.

1 Exchanges of Land: Forest Exchanges--Federal Land
Pol i cy and Managenent Act of 1976: Exchanges--M ni ng
dains: Lands Subject To--Mning dains: Lode dains

BLMproperly declares a lode mning claimnull and
void abinitioinits entirety if, at the tine of

l ocation, the land enconpassed by the claimwas either
segregated frommneral entry by notation on the public
land records of the filing of a proposed | and exchange,
or already patented wth no reservation of mnerals to
the Lhited Sates.

APPEARANCES Sewart R WIson, Esq., Hko, Nevada, for Appellant.
(PN ON BY ADM N STRATI VE JUDGE KELLY

John D Bernt has appeal ed froma My 24, 1996, Decision of the
Nevada Sate Gfice, Bureau of Land Managenent (BLM), declaring the
H dden Treasure, Kookaburra, Ida, Qa, and Gay Rock | ode mning clains,
N MG 732956 through N MG 732960, null and void ab initioin their entirety
because they were | ocated on Federal |ands which were, at the tine of
| ocation, either segregated fromnmneral entry by a Novenber 27, 1995,
notation on the public land records of the filing of a proposed | and
exchange, or already patented wth no reservation of mnerals to the Uhited
Sates. By Qder dated July 30, 1996, the Board granted Bernt's request to
stay the effect of BLMs Deci si on.

Bernt originally located the five clains on January 3 and 10, 1996,
and filed copies of certificates of |ocation for recordati on with BLMon

February 6, 1996. According to the descriptions on the | ocation
certificates and an attached map, the five contiguous clains are general |y

147 | BLA 352

WAW Ver si on



| BLA 96- 461

situated in the S%of secs. 15 and 16 and the N4of secs. 21 and 22, T. 46
N, R 58 E, Munt Dablo Mridian, Hko Gounty, Nevada. Al of this | and
iswthin the Hunbol dt National Forest, which is under the surface
nmanagenent jurisdiction of the Forest Service, US Departnent of

Agricul ture.

In his Satenent of Reasons (SR, Bernt admts that each of the
five mning clains at issue here enconpassed | ands whi ch had al ready been
patented by the Lhited Sates under several mneral patents, wth no
reservation of mnerals to the Lhited Sates, and that, to this extent, the
| ands were not available for entry under the general mning laws at the
tine of location. Nor does he dispute the fact that the notation on the
public land records of the filing of a Forest exchange application
segregates the affected lands frommneral entry. Rather, Bernt argues
that the filing of the exchange application was not noted on the public
land records at the tine he located his clains.

In an ctober 14, 1996, affidavit attached to his SOR Bernt avers
that after physically locating his clains on the ground on January 3 and
January 10, 1996, but before conpl eting the |ocation process, he called the
Forest Service on January 12, 1996, and was inforned by a Forest Service
enpl oyee that the |ands enconpassed by his clains were not segregated or
ot herw se unavai l abl e for mneral entry. Bernt states that the enpl oyee
later inforned himon January 22, 1996, that there was a segregation
effective on January 19, 1996. In addition, Bernt reports that his
April 17, 1996, reviewof the Master Title Fat (MP) and Hstorical |ndex
(H) at the BLMoffice in Hko, Nevada, reveal ed that the |ands were
subj ect to Forest exchange application (No. N 60556), which segregated the
| ands effective January 19, 1996.

Thus, Bernt argues that because the | ands were not segregated from
mneral entry until after he located his clains on January 3 and 10,
1996, his clains constituted "valid existing rights,"” under 43 CF. R
§ 2202.1(b), and were excepted fromthe segregati on.

[1] Section 3(a) of the Federal Land Exchange Facilitation Act of
1988 (FLEFA), 43 US C 8 1716 (i)(1) provides in rel evant part:

Lpon recei pt of an offer to exchange lands or interests
inlands pursuant to this Act or other applicable | ans, at
the request of the head of the departnent or agency havi ng
jurisdiction over the | ands invol ved, the Secretary of the
Interior nay tenporarily segregate the Federal |ands under
consi deration for exchange fromappropriation under the mning
laws. Such tenporary segregation may only be nade for a period
not to exceed five years. oon a decision not to proceed wth
the exchange or the del etion of any particul ar parcel fromthe
exchange offer, the Federal |ands invol ved or del eted shall be
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pronptly restored to their forner status under the nmining | aws.
Any segregation pursuant to this paragraph shall be subject to
valid existing rights as of the date of such segregation.

In inplenenting regul ati ons, the Departnent has provided in 43 CF. R
§ 2202.1(b) that, in the case of National Forest Systemlands, such
segregation shall be effected, subject to valid existing rights, by a
"notation on the public land records.” Thus, when BLMhas noted on the
public land records that National Forest Systemlands are subject to the
filing of a Forest exchange application, those | ands are segregated from
entry under the general mning | ans. VWdshi ngton Prospectors Mning
Associ ation, 136 | BLA 128, 129-30 (1996).

The record in this case contains a copy of a "MP SUPPL|
Sec. 15, 16, 21, 22," for T. 46 N, R 58 E, Munt D abl o Mri dian,
H ko Gounty, Nevada, on which BLMplotted Bernt's five clains in
relation to the lines of the Lhited Sates rectangul ar survey system
Bernt does not dispute BLMs pl acenent of the clains. The MP Suppl enent,
| ast dated Novenber 27, 1995, shows the lands in lots 11 and 12, sec. 16,
lot 1, sec. 21, and lot 4, sec. 22 to be enconpassed by Forest Exchange
Application No. N60464. The record al so contains a copy of a Novenber 15,
1995, letter fromthe Lands Adjustnent Gficer, Recreation and Lands,
I nternountai n Regi on, Forest Service, which inforned BLMthat the Forest
Servi ce had received a | and exchange offer fromRobert H Ruggeri and
others. The letter further notes that the exchange proponents seek to
exchange certain private lands for various Federal lands, including lots 11
and 12, sec. 16, lot 1, sec. 21, and lot 4, sec. 22, of the subject
township. It next states: "H ease segregate the |ands pursuant to
Section 3 of ALEFA 43 US C Sec. 1716([i])(1), assign a serial nunber to
the case, and informus as to the status of the lands." (Letter of
Nov. 15, 1995, at 2.) The Forest Service letter was date-stanped as
recei ved by BLMon Noveniber 20, 1995.

BLM assi gned serial nuniber No. N-60464 to the Forest exchange
appl i cation by Ruggeri and others, as evidenced by a copy of the case
abstract for that application which we have obtai ned fromBLM In
addition, BLMnoted the filing of that application onits applicable MP
Suppl enent, and has provided us wth a copy of the MP show ng this
notation. Ve have al so obtai ned a copy of the H for the township, which
noted the filing of the application on Novenber 27, 1995. Further, at the
bottomof the Forest Service's Novenber 15, 1995, letter, there is an
inprinted stanp, presunably applied by BLM which refers to "Records
Posted.” (pposite the entries for MP and H is the date "11-27-95," wth
handwitten initials followng the MP entry. The fact that the records
were noted Novenber 27, 1995, is also reflected on the case abstract for
appl i cation No. N 60464.

It is clear that the references on the MP and H to Forest exchange
application No. N-60556, first observed by Bernt on April 17, 1996, were
inerror, since there is undi sputed evi dence that no second application was
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ever filed. Rather, as BLMinforned Bernt in a July 11, 1996, letter, the
second serial nunber was erroneously assigned to the original |and exchange
offer:

Duri ng January 1996, a copy of the original segregation
letter was sent to [BLMs Sate (fice]. Based on this copy,
a second file was created and assi gned seria nunber N 60556.
The records for the sane | ands were noted and segregat ed agai n.
During March 1996, it was discovered that the same | ands had been
segregated tw ce for the sanme exchange proposal. Ve then renoved
the notation for case file N60556 fromthe records. There are
no docunents associated wth case file N60556. Al docunents
pertaining to this exchange proposal are contained in case file
N 60464.

BLMs error, while unfortunate, does not operate to change the fact
that, at the tine Bernt located his clains, there existed an MP
Suppl enent show ng the correct notation of the filing of Forest Exchange
Application No. N60464 on Novenber 27, 1995. Mreover, Bernt's reliance
on BLMs error cannot operate to grant hima right not authorized by | aw
See 43 CF.R § 1810.3(c). Therefore, we conclude that the notation of
the proposed | and exchange resulted in the segregation of the |ands from
mneral entry effective Novenber 27, 1995, and was in effect at the tine
Bernt |ocated his clains.

As to those mining clains |ocated by Bernt on patented | ands, the
MP Suppl enent depi cts the boundaries of mineral entry patents in relation
to his clains and shows that each of these clains covers, to sone extent,
patented | ands. Wth the exception of the Hdden Treasure claim the
renai nder of the |ands wthin the boundaries of each clai mnot subject
to the Forest exchange application is shown to be patented.

In the case of the Hdden Treasure claim about one-third of the
claimcovers a portion of lot 4, sec. 15, T. 46 N, R 58 E, Munt
D ablo Meridian, Hko Gounty, Nevada, which is neither subject to the
Forest exchange application nor patented. Thus, the record establishes
that a portion of the Hdden Treasure claim which apparently contains
the di scovery point, was not, at the tine of |ocation, segregated from
mneral entry by notation on the public |and records of the filing of
Forest exchange application No. N 60464, patented, or otherw se not open
to location under the general mining | ans.

Therefore, we conclude to the extent BLMs May 1996 Deci si on decl ared
the Hdden Treasure lode mning claim N MZ732956, null and void ab initio
inits entirety, that part of the Decision nust be reversed; to the extent
such Deci sion decl ared the Kookaburra, Ida, Qa, and Gay Rock | ode mni ng
clains, N MG 732957 through N MG 732960, null and void ab initio, that part
of the Decision nust be affirned.
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Accordingly, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned in part and reversed in part.

John H Kelly
Admini strative Judge

| concur:

Janes L. Burski
Admini strative Judge
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